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with the vessel or aircraft when out-
side the United States. Further, sec-
tion 3121(b)(4) does not except from em-
ployment services performed within 
the United States for an employer, 
whether or not an American employer, 
on or in connection with a non-Amer-
ican vessel or aircraft by an employee, 
whether or not a citizen of the United 
States, who is not also employed by 
such employer on and in connection 
with the vessel or aircraft when out-
side the United States. 

(e) Services performed outside the 
United States on or in connection with 
a vessel not an American vessel, or on 
or in connection with an aircraft not 
an American aircraft, by a citizen of 
the United States as an employee for 
an American employer are not ex-
cepted from employment under section 
3121(b)(4), irrespective of whether the 
employee is employed on and in con-
nection with such vessel or aircraft 
when outside the United States. Serv-
ices performed outside the United 
States on or in connection with a ves-
sel not an American vessel or on or in 
connection with an aircraft not an 
American aircraft, either by an em-
ployee who is not a citizen of the 
United States or for an employer who 
is not an American employer, do not, 
in any event, constitute employment. 
See paragraph (c) of § 31.3121(b)–3, relat-
ing to services performed outside the 
United States which constitute em-
ployment. 

(f) See paragraph (c)(2)(v) of 
§ 31.3121(b)–3 for definitions of ‘‘vessel’’ 
and ‘‘aircraft’’, § 31.3121(f)–1, for defini-
tions of ‘‘American vessel’’ and 
‘‘American aircraft’’, § 31.3121(e)–1, for 
definition of ‘‘citizen of the United 
States’’, and § 31.3121(h)–1, for defini-
tion of ‘‘American employer’’.

§ 31.3121(b)(5)–1 Services in employ of 
an instrumentality of the United 
States specifically exempted from 
the employer tax. 

Services performed in the employ of 
an instrumentality of the United 
States are excepted from employment 
if such instrumentality is exempt from 
the employer tax imposed by section 
3111 by virtue of any other provision of 
law which specifically refers to such 
section 3111 or the corresponding sec-

tion of prior law (section 1410 of the In-
ternal Revenue Code of 1939) in grant-
ing exemption from the employer tax. 
This exception does not operate to ex-
clude from employment services per-
formed in the employ of an instrumen-
tality of the United States unless the 
Congress has granted to such instru-
mentality a specific exemption from 
the tax imposed by section 3111 or the 
corresponding section of prior law. For 
provisions which make general exemp-
tions from Federal taxation ineffectual 
as to the employer tax imposed by sec-
tion 3111, see § 31.3112–1. For other ex-
ceptions from employment applicable 
with respect to services performed in 
the employ of an instrumentality of 
the United States, see § 31.3121(b)(6)–1.

§ 31.3121(b)(6)–1 Services in employ of 
United States or instrumentality 
thereof. 

(a) In general. This section relates to 
services performed in the employ of the 
United States Government or in the 
employ of an instrumentality of the 
United States. Particular services 
which are not excepted from employ-
ment under one rule set forth in this 
section may nevertheless be excepted 
under another rule set forth in this sec-
tion or under § 31.3121(b)(5)–1, relating 
to services in the employ of an instru-
mentality of the United States specifi-
cally exempted from the employer tax. 
Moreover, services performed in the 
employ of the United States or of any 
instrumentality thereof which are not 
excepted from employment under para-
graph (5) or (6) of section 3121(b) may 
nevertheless be excepted under some 
other paragraph of such section. For 
provisions relating generally to the ap-
plication of the taxes in the case of 
services performed in the employ of the 
United States or a wholly owned in-
strumentality thereof, see 3122. For 
provisions relating to the computation 
of remuneration for service performed 
by an individual as a member of a uni-
formed service or for service performed 
by an individual as a volunteer or vol-
unteer leader within the meaning of 
the Peace Corps Act, see § 31.3121(i)–2 
and § 31.3121(i)–3, respectively. 

(b) Services covered under a retirement 
system established by a law of the United 
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States. Services performed in the em-
ploy of the United States or in the em-
ploy of any instrumentality thereof are 
excepted from employment under sec-
tion 3121(b)(6)(A) if such services are 
covered under a law enacted by the 
Congress of the United States which 
specifically provides for the establish-
ment of a retirement system for em-
ployees of the United States or of such 
instrumentality. Determinations as to 
whether services are covered by a re-
tirement system of the requisite char-
acter are to be made as of the time 
such services are performed. Services 
of an employee who has an option to 
have his services covered under a re-
tirement system are not covered under 
such retirement system unless and 
until he exercises such option. The test 
is whether particular services per-
formed by an employee are covered by 
a retirement system of the requisite 
character rather than whether the po-
sition in which such services are per-
formed is covered by such retirement 
system. 

(c) Services performed for an instrumen-
tality not subject to employer tax on De-
cember 31, 1950, and covered under a re-
tirement system established by such in-
strumentality. (1) Subject to the provi-
sions of subparagraph (4) of this para-
graph, services performed in the em-
ploy of an instrumentality of the 
United States are excepted from em-
ployment under section 3121(b)(6)(B) 
if— 

(i) The particular instrumentality 
was not subject on December 31, 1950, 
to the employer tax imposed by section 
1410 of the Internal Revenue Code of 
1939, and 

(ii) The services are covered by a re-
tirement system established by such 
instrumentality. 

(2) If the particular instrumentality 
was not in existence on December 31, 
1950, but is created thereafter under a 
law which was in effect on December 
31, 1950, services performed in the em-
ploy of such instrumentality are ex-
cepted from employment (unless other-
wise provided in paragraph (c)(4) of this 
section) if— 

(i) The instrumentality had it been in 
existence on December 31, 1950, would 
not have been subject on that date to 
the employer tax imposed by section 

1410 of the Internal Revenue Code of 
1939, and 

(ii) The services are covered by a re-
tirement system established by such 
instrumentality. 
It is immaterial, for purposes of this 
exception, whether the exemption from 
the employer tax on December 31, 1950, 
resulted, or would have resulted, from 
a tax exemption as such in effect on 
December 31, 1950, or from the provi-
sions of section 1426(b) (6) of the Inter-
nal Revenue Code of 1939 in effect on 
that date, relating to the exception 
from employment of services per-
formed in the employ of certain instru-
mentalities of the United States. 

(3) Determinations as to whether 
services performed in the employ of an 
instrumentality referred to in para-
graph (c)(1) or (2) of this section are 
covered by a retirement system estab-
lished by such instrumentality are to 
be made as of the time such services 
are performed. Services of an employee 
who has an option to have his services 
covered under a retirement system es-
tablished by the instrumentality are 
not covered under such retirement sys-
tem unless and until he exercises such 
option. The test is whether particular 
services performed by an employee are 
covered by a retirement system estab-
lished by the instrumentality rather 
than whether the position in which 
such services are performed is covered 
by such retirement system. 

(4) The exception from employment 
provided in section 3121(b)(6)(B) has no 
application with respect to any of the 
following classes of services: 

(i) Services performed in the employ 
of a corporation which is wholly owned 
by the United States; 

(ii) Services performed in the employ 
of a production credit association, a 
Federal Reserve Bank, or a Federal 
Credit Union; services performed before 
December 31, 1959, in the employ of a 
national farm loan association; serv-
ices performed after December 30, 1959, 
in the employ of a Federal land bank 
association; services performed after 
December 31, 1959, in the employ of a 
Federal land bank, a Federal inter-
mediate credit bank, or a bank for co-
operatives; services performed after 
December 31, 1972, in the employ of a 
Federal home loan bank; and services 
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performed after December 31, 1966, and 
before January 1, 1973, in the employ of 
a Federal home loan bank, in the case 
of individuals who are in such employ 
on the latter date, provided that an 
amount equal to the taxes imposed by 
sections 3101 and 3111 with respect to 
all such services performed by all such 
individuals are paid under the provi-
sions of section 3122 by July 1, 1973; 

(iii) Services performed in the em-
ploy of a State, county, or community 
committee under the Commodity Sta-
bilization Service; 

(iv) Services performed by a civilian 
employee, not compensated from funds 
appropriated by the Congress, in the 
Army and Air Force Exchange Service, 
Army and Air Force Motion Picture 
Service, Navy Exchanges, Marine Corps 
Exchanges, or other activities, con-
ducted by an instrumentality of the 
United States subject to the jurisdic-
tion of the Secretary of Defense, at in-
stallations of the Department of De-
fense for the comfort, pleasure, con-
tentment, and mental and physical im-
provement of personnel of such Depart-
ment; or 

(v) Services performed by a civilian 
employee, not compensated from funds 
appropriated by the Congress, in the 
Coast Guard Exchanges or other activi-
ties, conducted by an instrumentality 
of the United States subject to the ju-
risdiction of the Secretary of the 
Treasury, at installations of the Coast 
Guard for the comfort, pleasure, con-
tentment, and mental and physical im-
provement of personnel of the Coast 
Guard. 

(d) Special classes of services. The fol-
lowing classes of services performed ei-
ther in the employ of the United States 
or in the employ of any instrumen-
tality thereof are excepted from em-
ployment under section 3121(b)(6)(C): 

(1) Services performed as the Presi-
dent or Vice President of the United 
States or a Member, Delegate, or Resi-
dent Commissioner, of or to the Con-
gress of the United States; 

(2) Services performed in the legisla-
tive branch of the United States Gov-
ernment; 

(3) Services performed in a penal in-
stitution of the United States by an in-
mate thereof; 

(4) (i) Except as provided in para-
graph (d)(4)(ii) of this section, services 
performed by student nurses, medical 
or dental interns, residents in training, 
student dietitians, student physical 
therapists, or student occupational 
therapists, assigned or attached to a 
hospital, clinic, or medical or dental 
laboratory operated by any depart-
ment, agency, or instrumentality of 
the U.S. Government, or by certain 
other student employees described in 
section 5351(2) of title 5, United States 
Code. 

(ii) The provisions of paragraph 
(d)(4)(i) of this section have no applica-
tion to services performed after 1965 by 
medical or dental interns or by medical 
or dental residents in training. 

(5) Services performed by an indi-
vidual as an employee serving on a 
temporary basis in case of fire, storm, 
earthquake, flood, or other similar 
emergency; and 

(6) (i) Except as provided in para-
graph (d)(6)(ii) of this section, services 
performed by an individual to whom 
subchapter III of chapter 83 of title 5, 
United States Code (civil service re-
tirement) does not apply because he is, 
with respect to such services, subject 
to another retirement system, estab-
lished either by a law of the United 
States or by the agency or instrumen-
tality of the United States for which 
such services are performed. 

(ii) The provisions of paragraph 
(d)(6)(i) of this section have no applica-
tion to service performed by an indi-
vidual to whom subchapter III of chap-
ter 83 of title 5, United States Code 
(civil service retirement) does not 
apply because such individual is sub-
ject to the retirement system of the 
Tennessee Valley Authority, if such 
service is subject to the plan approved 
by the Secretary of Health and Human 
Services on December 28, 1956, pursuant 
to section 104 (i)(2) of the Social Secu-
rity Amendments of 1956 (70 Stat. 827). 
See section 201(m)(4) of such amend-
ments for provisions relating to the 
timeliness of payment of tax with re-
spect to remuneration paid before 1957 
for such services, and barring the impo-
sition of interest on the amount of any 
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such tax due for any period before De-
cember 28, 1956. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6744, 29 FR 8311, July 2, 1964; 
T.D. 6983, 33 FR 18016, Dec. 4, 1968; T.D. 7373, 
40 FR 30957, July 24, 1975]

§ 31.3121(b)(7)–1 Services in employ of 
States or their political subdivi-
sions or instrumentalities. 

(a) In general. Except as provided in 
other paragraphs of this section, serv-
ices performed in the employ of any 
State, any political subdivision of a 
State, or any instrumentality of one or 
more States or political subdivisions 
thereof which is wholly owned by one 
or more States or political subdivisions 
are excepted from employment. For 
the definition of the term ‘‘State’’, as 
used in this section, see § 31.3121(e)–1. 

(b) Covered transportation service. The 
exception from employment under sec-
tion 3121(b)(7) does not apply to covered 
transportation service as defined in 
section 3121(j). See that section and 
31.3121(j)–1. 

(c) Government of American Samoa. 
The exception from employment under 
section 3121(b)(7) does not apply to 
services performed after 1960 in the em-
ploy of the Government of American 
Samoa, any political subdivision there-
of, or any instrumentality of such Gov-
ernment or political subdivision, or 
combination thereof, which is wholly 
owned thereby, performed by an officer 
or employee thereof (including a mem-
ber of the legislature of such Govern-
ment or political subdivision). 

(d) District of Columbia. The exception 
from employment under section 
3121(b)(7) does not apply to services 
performed after September 30, 1965, in 
the employ of the District of Columbia 
or any instrumentality which is wholly 
owned thereby, if such service is not 
covered by a retirement system estab-
lished by a law of the United States. 
Notwithstanding the preceding sen-
tence the following classes of services 
performed either in the employ of the 
District of Columbia or in the employ 
of any instrumentality which is wholly 
owned thereby are excepted from em-
ployment: 

(1) Services performed in a hospital 
or penal institution by a patient or in-
mate thereof. 

(2) Services performed by student 
nurses, student dietitians, student 
physical therapists, or student occupa-
tional therapists assigned or attached 
to a hospital, clinic, or medical or den-
tal laboratory operated by the District 
of Columbia or by any wholly owned 
instrumentality thereof, or by certain 
other student employees described in 
section 5351(2) of title 5, United States 
Code. This subparagraph does not apply 
to services performed by medical or 
dental interns or by medical or dental 
residents in training described in such 
section 5351(2). 

(3) Services performed by an indi-
vidual as an employee serving on a 
temporary basis in case of fire, storm, 
snow, earthquake, flood, or other simi-
lar emergency. 

(4) Services performed by a member 
of a board, committee, or council of the 
District of Columbia, paid on a per 
diem, meeting, or other fee basis. 

(e) Government of Guam. The excep-
tion from employment under section 
3121(b)(7) does not apply to services 
performed after 1972 in the employ of 
the Government of Guam or any in-
strumentality which is wholly owned 
thereby, by an employee properly clas-
sified as a temporary or intermittent 
employee, if such service is not covered 
by a retirement system established by 
a law of Guam. The preceding sentence 
shall not apply to the services per-
formed by an elected official or a mem-
ber of the legislature or in a hospital or 
penal institution by a patient or in-
mate thereof. For purposes of this 
paragraph— 

(1) Any person whose services as an 
officer or employee of such Govern-
ment or instrumentality is not covered 
by a retirement system established by 
a law of the United States shall not, 
with respect to such service, be re-
garded as an employee of the United 
States or any agency or instrumen-
tality thereof, and 

(2) The remuneration for service de-
scribed in subparagraph (1) (including 
fees paid to a public official) shall be 
deemed to have been paid by such Gov-
ernment or instrumentality. 

[T.D. 6744, 29 FR 8312, July 2, 1964, as amend-
ed by T.D. 6983, 33 FR 18016, Dec. 4, 1968; T.D. 
7373, 40 FR 30958, July 24, 1975]
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